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ONTARIO LABOUR RELATIONS BOARD

1341-03-U Benjamin Bissdell, Applicant v. United Food and Commercial Werkers
International Union, Local 1000A, Responding Party v. Loblaws Supermarkers Limted,
Intervenor.

1431-03-M Benjamin Blasdell, Applicant v. United Food and Cormercial Workers
Intemational Union AF.L-CLO.-CL.C. Local 1000A, Responding Party v. Loblaws
Supermarkets Limited, Intervenor,

BEFORE: Briag McLezn, Vice-Chair

AFPEARANCES: Harry Kopyto, Les Jenkin, Sharon Brown and Benjamin Blasdell for the
applicant; lan Anderson, Kevin Corporon, Tony Soares, Sturking Seward, Wayne Robinson and
Greg Sitch for the responding panty; R. W. Kitchen and Ron Conliffe for the intervenor.

DECISION OF THE BOARD; December 8, 2003

1. Board File No. 1341-03-U is an application under section 96 of the Labowr Relutions
Ace, 1995 (the “Act™) in which it is alleged that the responding party (“Local 1000A ™) hae
breached section 74 of the Act. Board File No. 1431-03-M 15 a related application for an interim
order.

2: The Board conducted a consuliation on Octoter 23, 2003 to detenmune the section 96
applicaticn. By decision dated October 8, 2063 the Board declined w deal with the interim order
application.

3 The applicant is an cmnployee of the intervenor, Loblaws Supermarkets Limired
(“Loblaws™), at one of its grocery stores. He is represented in his employment relationship with
Loblaws by Loea) 1000A.,

1. Local 1000A is and bas been parry to a collective agreement with Loblaws (operating
under several banmers) for a bargaining unit which covers severa’ thousand employees. That
collective agreement has a term running from July 1, 2000 to July 1, 2G06. The issues in this case
arise out of Local {000A's decision to agree to amend its collective agreament with Loblaws in
the spring and summer of 2003 whick, obViously, is well prior to the time when the panies would
no;relly bargain amendments to their collective agreement. Many of the facts which underlie
the application are not in dispute.

S Loblaws is u large procery store chain which oncrates stores throughout Oprario. It is
2 subsidiary of Loblaws Comparies Limited, a publicly waded corporation which operates
businesses in the retail fuod sector through a number of subsidiary companies throughout Canada,
Prior to the events which are the subject of this application, the comglex recognition clause in the
collective agreement between Lobizws and Local 1000A was the following:



1.01 (a) The Compary recognizes the Union as the exclusive bargaining agent for all
persons it cmploys in any oF its Loblaws Supermarkets Limuwd and Supercenpre
stores in Ontario excluding the City of Sudbury and the Townahips of McKim,
Nepean and Gloucester below the ragk of Store Maenager, Photo Lab Technician,
Phermecist and Assistant Store Manager.

(b) The General Merchandise Manager in new swores 80,000 square feet or larger
and in stores listed in Anicle 20.01 shall be excludzd from the bargsining unit.

(<) Managers of agy ncw departments listed i Article 20 03 in new stores up to
100,000 square feet, in major refurbished stores up © 100,000 square feet, in
stores greate: than 100,000 square feet and in taose stores lieted in Anicle 20 0}
shall be exciuded from the bargainimg unit.

(d) The Company also recognizes thc Union as the exchuive bargaming agent for
all persons it employs in any of its Loblaws Supcrmarkets Limited Free-standing
Ziggy sores in Oatanio, (exoluding the Townshipy of Nepean and Gloueester)
below the rank of Store Manager, Photo Lob Technician, Pharmacist, Assistaat
Store Menager and employees listed in 1.01(b) and 1.01(c).

(d) The Cempany slso recognizes the Union as the exclusive bargaining agent for
ali persors it employs in any of its Loblaws Supenmarkets Limited No Frills
stores iu Ootario (excluding the Cities, Townships and store locations listed in
Ardcle 1.01 (a) above) below the rank of stere Mansger, Photo Lab Technicien,
Pharmacist and Assisiant Store Manager aod employees listed in 1.01(b) and
1.01(e) All maters relative 1w Loblaws Supermarkets Limired No Fritls
employees sbail be Zovemed by Appendices "F'™ und “G" of this Agreement

5. The complexity of the recognition clause siems from the way Loblaws camries on itz
business snd the way its employees have been orgzanized by Local 1000A and ather wmions.
Loblaws carries out its business through a mumber of different grocery store names or banners,
Thege include “No Frills”, “Real Canadian Superstores”, *Ziggys”, “Loblaws” and “Fortinos”.
Local 1000A. and other unions bave organized Loblaws on a store by store basis. Not all of the
stores under each banmer are upionized.

7. Loblaws is one of the strongest players in Canada's competitive supermarket sector.
Nevertheless, Loblaws is always under business pressure. The Company faces stiff competition
fromn other (largely unionized) large grocery chains, and, perhaps more intensely. trom other non
4nion chains (like Costco), individual stores sod smaller operations.

8. Recently Loblaws has been particularly copcerned about the challenge created Ly
Wal-Mart's enry into the Canadian market. Wal-Mart is the world's largest retajler. Its success
is based ar least in part ox its ability {0 cut costs and thus the prices it charges consumers for
goods.  Although one cas never be sure about the effact of Wal-Mart on the marketplace in any
location, generally Wal-Mart is blamed for the dexise of many retailers both lerge and small.

9. It was comumen ground a* the hearing that very few (if any) of Wal-Mart’s employees
throughowut the world and in Ontano are represanted by rade upions. This assists that company in
Keeping ¢osts lower,
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10. Wal-Mart’s entry into the Canadian marketplace inivally had linle impact on Loblaws
or other companies in the grocery store sector. Wal-Mart sold very few food iteras in 1its stores
and Loblaws sold very few noo-food items in its stores. Nevertheless, Wal-Man has caprured
about 5% of food sales in Ontario since it began carrying on business in this province. Recently
1t became epparent that state of affairs might change. There were fumours in the financial press
that Wa!-Man might purchase a Canadian grocery chain, More concretely, in November 2002,
Wal-Mart announced that it intended w begin opcning “Sam’s Club” superstores in Omario,
Wheress standard Wal-Mart stores sell few food items, Sam's Club superstores have a fairly
broad range of food iters in addition 10 e large selection of non-food items. It became appareat
to Loblaws that for the first tune Wal-Mart will be, through Sam's Club, in (more or less) direct
competition with Loblaws.

& Loblaws developed a sirategy to deal with e competition from Wal-Mari. That
stretegy appears 10 have crystallized in late 2002. Under the strategy, Loblaws would conetrate
its energies on developing and expandiog its own line of “Superstores”, the “Real Canadian
Superstore™. Its Superstores would sell both food and a significant number of noo food items. In
December 2002 and January 2003, Loblaws’s executives met with the leadership of UFCW
International Union and interested locals including the president of Local 1000A. Kevin
Corporon. In these meetings, Loblaws reviewed the critical chapges in food retailing in the
United States and Canada. This review came as no surprise 10 Local 1000A or the UFCW.
UFCW has suffered first hand experience with the influence of Wal-Mart 1n the United States.

12. Loblaws advised the unions that it had made a sustegie decision 1o invest in “Real
Caoadian Superstores” rather than in conventional stores. Real Canadian Superstores were to be
Characterized as stores with ai least 35% of the storc dedicated to department store type
mercbandise some of which inctudes home décor, bed and bath, 10ys, electronics ete. In other
words, Loblaws was not just trying 10 protect its share of the grocery business, it was taking the
fight directly to Wal-Mart in its core business of retail department store sales. Virtually all fitare
growth in Ontario would take place under the new Resl Canadian Superstore banner at the
expense of swores under eXisting banners.

13, Loblaws advised the unions that it intended 1o opem up to 40 Real Canadian
Superstores in Oniario over the next three years. [t aiso advised that the company hed a number
of options as 10 how the expansion could take place. Loblaws told the unions that it would prefer
to open The new stores under an existing banner. However, to do so would require changes to the
collective agrecments 10 allow the new superstores 10 be more competitive with its non-union
competitors like Wal-Mari. I the parties were unable o agree to amendments to the collective
agreement, Loblaws would likely oper. the new stores under a new banner or an exisung nos-
union banner, or a unionized banner where the collective agreement was less “rick”.

14. On its face, Loblaws’s threat to open the new superstores under a different banner
would appear to be just the kand of situgton that scction 1(4) of the Act (the rclated employer
provisions) was designed to prevent However, she union obtaired legal advice that il might well
lose an application under szction 1(4). That advice was given orally by 1a house counsel. The
advice i3 based on the fact that Lobiaws has operated its business under a number of different
banners for a number of years. Some of the banners ard/or stores are non-unzon and some stores
kave relationships with different unions. If there was to be a section 1(4) declaration which
collective sgreement would apply? Which nmon would get bargaiing rights? Given the history
of unionizatior in this busincss, would not an application under section 1(4) be seen as an
improper atiempt to expand bargaining rights? These were all issues which caused counsel 1o
doubt whether Local 1000A would be successful betore the Board on such an application.



15, The applicant did not directly challenge the legal advice that was provided ta Local
1000A. He gid, however, supgest that not ¢nough care went into the analysis provided by
counse], in large measwe because no written opinion was drafied. In the applicant’s view, the
advice was cssertially worthless.

16. Ir is worth commenting o this aspect of the applicant’s case at this pomt. First, there
is nothing in section 74 of the Act that required Local 1000A 10 get legal advice at all in these
circumstances. Second, having decided to get legal advice. there 15 notking in section 74 of the
Act that reguired it to et that advice in writing. Mareover, the issue before Local 1000A was
cue that frequently arises in the grocery store industry and one which it and its counsel are
unquestionably very familiar. (Indeed | venture 1o say that other than the construction industry
the Board gets raore applicatious under section 1(4) or 69 of the Act from the grocery store sector
than any other). I have no doubt, as Local 1900A asserts, that the issue of whether Local 1000A
could file a successful application under section 1(4) or 69 of the Act has come up before in
simdilar circumstances. There was centainiy no need for counsel to provide e writtea opinion on
law and issues that arc so familiar. [ therefore find nothing improper abeut the its conduct in this
aspect of the case.

17. That is not to say that counsel's opinion was necessarily right. Lablews's advice 10
Local 1000A that it could and would like to open the new stores under the Loblaws banter i5 a
fact not present in most other cases involving s.1(4) which have come before the Board.
However, I certainly cannot say that the advice was wrong in view of the way that Loblaws is
vrganized and the other factors which influenced the legal opinion. In any eveat, the edvice was
certainly well within the standard required by section 74 of the Act. Whether or not it wag in
writing does not change that ¢onclusion.

13, More importantly, I also have litle doubt that regasdiess of its prospect of success on
any applicetion before the Board, Local 1000A’s decision not to file a section 1(4) application
aad its response to Loblaws’s proposal was influencsd by the fact that it fundamentally agreed
with Loblaws's analysis of the Wal-Mart threat and {ts strategy to cope with the competitive
challenge. It agreed with Loblaws tha: any new superstore could not be competitive with Wal-
Mar (ot any other similar competitor) without lower wages than existed in the then colleative
agreement. In other words, succass on an applieation uadeér section 1(4) and ar 69 of the Act
would be a Pyrrhic victory. Local 1000A believed thet the new stores would fai) if they were
saddled with the then collective agreement with the consequert loss of jobs and the damage 1o
Loblaws’s competitive position.

12 On the gther band, if Local i000A went along with the Company’s straiegy it could
guarantee that the new jobs would be oceupied by Local 1000A members, thereby enbaacing the
unjon’s arengeh and increasing its overall bargaming power. Jt could also do its best 10 negetiate
the best collective agreement it could get while keeping Loblaws competitive. Most importantly,
it could provide safeguards to rose in the company's conventionat stores who-would lose theur
jobs when the superstores opened. (The Board riotes that the existing collective agreement
provides sone job guaraatees to employees of existing stores but thay sre limited, 1 is entirely
possitle that job losses would have exceeded the guarantees).

20. The applicant disagrecs with Local 1000A's assessment of the Wal-Mar challenge.
He argues tha: Loblaws 15 the most successful and powerful business in the Ontari¢ grocery store
sector. The applicant argues that Loblaws duped the union into agreeing to Jovrer wages sa that it
could increase ita profits. The applicant asscnts that there was platty of informartion svailabie 10
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Local 1000A which suggesicd that Loblaws could compete with Wal-Mart without lowering
wages. He provided the Board with 2 copy of stock warke: research which was very positive
sbout Loblaws's prospects.

a1, The Board Lias linls doubt that therc are compelling argwments that Loblaws can
compete with Wal-Mart in Ontario cven under the old collective agreement. Despice the recent
concems that have arisen regarding stock market agalysis, those argumerts may even be right,
However, nothing compels Locai 1000A to aceep: the anclysis of equiry researchers over it¢ own
expenence, knowledge and expertise of the industry. From (he material before me, it is apperent
that Local 1000A carefully considered its assessraent of “the Wal-Mart Chalienge”

22, Eerly on in its discussions with the unions Loblaws insisted, as a condition of entering
into taesc discussions, that the uaions would not seek to have their membership ratify the changes
to the collective agreement. Among other things, Loblaws was concemed that if Local 10004
were 10 present any agreemcot o employees for ranfication and they rejected the proposed
agreement Loblaws’s defence to any section 1(4) and/or 69 applicaton would be setiously
prejudiced.  Loblaws also 100k the position that there could be no agreemerc unless all of the
UFCW locals agreed to mud term amendmenis 10 their collactive agreements.

25, Both Local 1000A and Loblaws asserred that in addition to the no ratificazion
requirernent Loblaws also required that Local 1000A keep the fact of the ncgotiations
coafidenuai. The parties asserted that requirement was instituted 10 protect confidential business
icfoymation and strategies. However, neither party included that assertion in their pleadings

24 The parties began to negotiete the provisions of the amendments to the agreement.
The negotiations were lengthy and complex. On May 23, 2003 the discussions broke down
completely. One of 1he reasons for the breakdown was that UFCW Locals 175 and 1977, who
were also paricipaats, tcok the position that any negotiate agreement would have-io be subject
w a rztification by fts members. (There is no suggestion in the pleadings that Local 1000A also
advanced this position although this was pot noied at the consultation). Local 1000A suggested
1o Loblaws and to the other locels that in lieu of a ratificarion vote a representative group of
employees be given the opportunity to give the locals a “mandare” to conclude a deal, Loblaws
declined the proposal, broke off the talks, and told the unions that it wonld proceed 10 open the
storcs vnder a differert banner.

25, On May 26th Loblaws contacted the unions and advised that it was prepaied 10
negotiate with any loca! thal was willing to forgo ratification in favour of obtaining a mancaa
from a representstive group of employses  Loblaws also abandoned its condition that there could
be no deal unless all of the locals agreed. Local 1000A agreed to proceed on this basis. Shortly
thereafter, Loblaws and Local 1000A reached an spreement in principle. The agreement
represented significant movement on. Loblaws in part due 1o Local 1000A's proposals.

26. The panties negotiated a new appendix (the “Appendix™) tc the collective agreement
which would 2pply to supercenues, on new sites. At sites where a conventional Loblaws is
convernied iniC a supercentre a letter of understanding applies the part time wage schedule set out
in the Appeadix to employees in the deparument store type merchandisc arcas of the supercentre.
Those employees do however benefit from the other provisions of the Loblaws collective
agresment.
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27. Many current employees will not be affected by the amendmemts o the collective
agreement either because their store will remain in i3 current format or becavse they remain
grocery employees in a s1oze which is converted to a supercentre. Nevertheless, it is apparent thar
tbe Appendix fundamentally chaages the iermis and conditious of employees who wili in toe
future be, and in 3ome cases are, in this bargaining unit in new and convened supercenmes. Such
u'npioyeea will largely be subject to the terms and conditions as exist in the collective agreement
Which applies to stares operating under the Fortinos banner. Such terms and conditions represent
8 change 10 nearly every clause of the Loblaws collective agreemen for affected employees.

28 Apant from the new provisions which would apply to wew supercentres and the
employees who work in them, the agreement includes the following protections for existing

eniplovees:

(a) an assurance of crmployment 1o all full-time empluyees on the full-time payroll
as of Juouary 1, 2003. This assurance was retained if an employce ransferrcd to
2 supersiore;

(b) au tarly retirsment offer to all full-time and part-time employees age 55 or over
as of March 31, 2004. In addition, the offer applied 1o employees Who retired
berween Janvary 1, 2603 and Juae 17, 2003;

(c) employees affected by the opening of a new superstore and a related closure of a
conventional store heve four opnors in addition to bumping rights upder the
collective sgreemest including:

() ful-time employces accepring transfer w Loblaw Real Canadisn
Superswres 1eceive a payment of threc weeks per yeer of completed
service w a maximum of §75,000 00 and pan-time 10 8 maximum of
§10,500.00 in eddition 1 mainwining thew bargeiging unit semiority
dare, company Sexvice date, pansion plan end personal aseurance of
emplovmeat where applicable;

() an oppormunity 10 scver their employment and receive four weeks per
year of completed service 10 & maximum of 575,000.00 for full-time
and §10,000.00 for past-tirne; and

(1i) an early renyement offer,

(1v) an opportunity © bump to anather Loblawa store or to be sbsorbed in
another Loblaws store.

(d) An agreement that Loblaws will not propose wage or bencfir copcessions in
segonarions for the rencwal uf the collective agreement

(c}  Loblaws also agreed o pay $452,000.90 in three instslments over three years o
Local 1000A for comrunication and education initiatives,
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2%, It was understood thar Local 1000A’s suthority to Bnalize the amendment egreement
would be gubject to a mandate from & group of employees, in Local 1G00A’s case, :I:s“‘dm?mnal
offcers’”. Under Local 1000A"S constitution and by laws, ‘he menbership is divided into a
aumber of divisions, Eech division has its own officer who conducts meetings o_fthe membership
in the division. Divisional officers are elecied, although it may be that at the time of the everis
giving rise 1o the application a few of the divisional officers were appointed. In total there are 22
1 oblaws divisional officers, a significam majority of whom were elecred.

30. On Func 16 and 17, 20032 all of the divisional »fficers met at Local 1000A’s ofices.
The divisional officers were advised of the everts that had occurred. The divissonel officess were
10ld that the purpose of the meeting was 10 obtain a mandate for Local 100DA 10 conelude
amend-nents 10 the collective agreement. Local 1000A advised of the Jegal advice it received had
regarding its chances of success if it were 10 file an application with the Board under section L(4)
and/or 69 of the Act. Divisional officers were given an extensive presemalion about, amoug
other things, the “Wal-Mart threar” and the agreement in principle that had been reached.

31. A: the end of the two-day meeting, the divisional officers voted in a secret ballot vote
on whether to give a mandate 10 Local 1000A 10 conclude the agreement. ‘They voted
unanimously to give such a mandate.

3z Local 1000A sontinued pegotiations 1o ty 10 finalize the deal. At the same tie they
took steps to ensure thar stcwards, and ultimetely the membership, became aware of what was
going on. By this time the amendment agreement Wes essentially concluded. In late June, Local
{000A muilcd a lemer to =ach of jts stewards. The letier advised that Local 1000A had reached an
agreement in principle with Loblaws with respect fo the new superstores. Stewards were invited
to & meeting to take place on July 3. 4 and 7, 2003, Most stewands supported the amendmnens.

33. On cr about June 26, 2003 Local 10C0A caused to be posted in cach store a notice of
division meztings to take place July 13. 15. 16, =ud 17 where the membership could leam the
deails of the agreement. On July 7, 2003 Local 1000A mailed 2 letter to each of its memkbers 10
inform them of the meeting. That letter stated:

To all Local 10008 Loblaw Companies Members
Greerings,

By now, you bave Jikcly heard many rumours of how the ermployer intends 1o
soeet the imminent treat of Wel-Mart Supercentres coming to Onmrio. As well, there
aas been much speculation about what UFCW Local 1000A ir doing W protect yout
rights duripg Loblaw's cestruemurng. Havang heard reports of many of these mmours,
[ 2an easily appreciate any feelings of anxiety you and your co-workers may be
feeling

You will thercfore be relizved to know that even though our industry wall be
significantly affected by the Wal-Man Supercenae invasion, UFCW Cansda members
now working for Lob{am companics are well-protecied.

This does not, bowever. mesn you will be unaffected by the COMPANY s oEw
business sieategy. Ouver the pext several months, rany Workers will be affeered in
gome way, but everyome's contrast rights have been maintained. Moreever. ali
existing workers who are atfected by the company's Real Cenacian Supe:store
(RCSS) progeam, full-time and pan-time, will bave several opuions. Lemg-term wage
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and benefit stability is a critcally imponant part of what the union has negotiated for
1ts members.. {or you

On June 16-17, Local 1000A Divisional Officers from all over Ontario et at the
Local's headquaners t¢ thoroughly discuss the simuaticn and determine bow (o
proccad.  After detziled presenmtions and open discussion. the divisiopal officsc’s
vowd 10 give the union lcadership 3 mandzte 1o finalize an agrcememt with the
company. The wots was by secrer pallor and was unanimous. Whle grarified by the
strong vole of confidenca, [ stll waat to present the agreement to the membership and
answer all questions about whet happeos fox bere,

Sgecial recmbersbip meetings have beenp called for this purpose. Ses the back of
this ictter for the dete, time and place of the meenng for your division. For those who
cannst atend the meeting, & dedicated website www ufcwrealegnadian. ca) is now
being constructed. Stewards who attended recem special meetings will aiso have up-
w-date and accurate information.

[ wall be ar all meeungs o make a compiete presentation on the agreement and
answer all your quesdons. I look forward 1o seeing vou there.

In Solidaricy,
“Kevin Corporon”
President
34, The agreement 1o arnend the collective agreement was signed on July 11, 2003
33 It has been the history of this union to consult the membership pricr 10 entering 1nto

new collective agreements or significant armeodments to existing agreements. That was not dona
1n this cass, except afier the amendment agreement had been signed.

36. The meeticgs tock place. The applicant complains about the amourt of rotice
employees received of the meeting, particularly since they 1ok place in the sunmer. However,
be acknowledges that he attended the mectng and thar he was unaware of anyone that did not
attend the meeting as a result of the short notice. Therefare, there is 10 reasan for the Boerd 10
inquire inlo these aspects of the complaint. By the ture of the meeting the agreement had beea
concluded. On July 23, 2003 the applicant filed this complaint,

ISSUES

37. In its decision dated October 8, 2003, the Board identified the issues thzt would be
dealt with gt the consuliation. Those issues are as follows:

1) Is the collective agreement, as amended, valid in view of the fact
that it wvas net ratified by the membership following the agreed to
amendments?

2) Did the union violate section 74 of the Act by not seeking
retification, of the agreement, by not consuliing directly with the
membership wand. ac it is alleged, by concealing the fact that
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negotiations were underway end that ep agreement had been
reached?

3) Did the union violate section 74 of the Act when it provided for 2
d:fferent consultation process for each of the three locals affected
by the agreement?

38, At the congultation the applicant rajsed other issues. Included among those was
whetber the smplover had committed an unfeir labour practice (specsfically a violation of section
70 of the Act) by insisting 10 Local 1000A that it not consult with its mémaership and whether
Local i000A had itself violated section 74 of the Act by sceeding to Loblews's demand. The
applicant also requested that he be permitted to include as applicants other persons whom he
asserts are other Loblaws amployess who wish 10 b= added to the proceeding.

39. Before nuning to the issues which the Board idemified 1 will deal with some of the
other issues which ke pamies argued av the consultation or which the Board dealt with in a
scmewhat summery fashion either at the consultation or before

Addinon of Agplicants

40, By iwo letters Cared Septemnber 26, 2003, more than 2 months after the applicarion
had been filed, the applicant advised the Board thut approximately 26 other alleged Loblaws
¢mvloyess wished 1o be adced a3 applicants to thesc applications. The applicant did not deliver a
copy of his request to the other partics aatil October 14, 2003, 3 week pror to the copsultation.
AT no time has the applicant provided to the Board the contact information (85 set-out in the
application form) the Board requifres to maka these persons parties to these applications.

4], The other parties objected 10 the new apolicanis being added. In its Uctober 10, 2003
decision the Board deferred this issue 1o be dealt with at the corsultation.

42, At the consultation, the Board declined the applicant’s request that additional persons
be added as parties. These are tbe full reasons {or that decision.

43, Before making its decision, the Board asked e smployer and Local 1000A whether
they jotended 1o make any argement regarding Mr. Blasdell’s status to bring shese applications.
They advised the Board that they did not intend to make apy such argument Therefore, ihe
addition of the additional applicants would have no effeet on the suecess (or laek of suceess) of
the application. The only purpose, from the applicant's perspective, 13 a deraonstrauon that the
zpplicant’s concerns are not his elone asd that several employees (at least) object 10 the
amendments %0 the collective agresment and the process under which the amending agreement
was reached,

44, On the other hund, (0 permit the persous to be added would lezd to potential problems.

First, the Board could not be asswed that all of the persons, as they would be entitled 1o as
applicants, had proper notice of the consultation. A& a resuft the consultation eould have been
delayed or there would e a risk that 2 party would seek 1o have the matter reheard.
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4s. Under the circumstances the Board declined to add the persons as applicants. The
Board advized the applioart that it accepts that he is not aloge in having fimdamental concerrs
about the Local 10004’s actions. On giving this ruling the appiicant’s agent advised the Board
that the others would be fling their own applicanon, That is their right. Of course the Board's
decision in this application would in all likelihood be reised in any other such application.

Allegntion that the union’s conduct discriminated against wormnen

46, In its decision dated October 8, 2003, the Boord made the following ruling with
respect 10 this issue:

In his application the applicant also asserts thai the new collective agreement
discriminates against women. It relies on the assertion that female employees
are disproportionatcly affected by union concessions In the grocery store
sector. It asserts thar a “large number of women™ are in job classifications
that will be sffected by the revisions to the collective agreement.

The Board do¢s not aceept, as is implicit n this argument, that the UFCW
cannot agree to wage concession im bargaining with grocery stores.
Accordingly, the Board declines to inquire into this aspect of the complaint
If the applicant requures more derailed reasons the Board will provide thena at
the apolicant’s request afier the consuliation.

47, At the copsuliation the applicant sougkt 1o reopen this aspect of the complaint. The
Board declined the request because the applicam had aot fited a request fur reconsideration of the
Board's decisicn. The applicam also did oot take adveniage of the Board™s inpvitation, made in its
Oclober decision, that the Board provide more detailed reasons for its decision to decline to
inquire into this aspect of the compiaint.

48, Following the consulwmtion inte this mater the applicant filed a request for
reconsideration of the Board Ociober 8, 2003 decision with respect to thig jssue. Accordingly, the
Board will determine that request in this decision,

48, Bcfore dealing with the merits of the request for reconsideration the Board would like
Lo comment on jt$ procedure in applications under secton 74 of the Act. Thar procedure is
guided ia part by Section 99 of the Act which states:

99. (1) This secuoo applies when vie Board raceives & complaint,

(¢) that a made wnjop has failed 10 comply with its duties under séchon 7¢
or 74,

(3) The Board i3 not required o hold a kearing to determine a ¢omplaimt
under thus section.
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(5} The Board may maks pny interim or final order it considers approprists
after consulting with the pares.

50. The purpose of the Board's October 8, 2003 decision was, as 1t is permitted to do both
under section 99 of the Act and its Rulss, to weed out those aspects of the application which had
no chance of succoss. While nairowirg issues is always beneficial, it is a particularly important
objective when, as biere, the applicauon does conain scveral serious issues, and where, a8 here,
the employer’s plans are imminent, and when 10 deal with all issues, meritorious or nof, would
delay the determinarion of the matter.

51. The applicanr also challenged the decision of the Board because if failed to provide
reasons for the decision. However, the decision is clearly just a bottom line decision meant ta
define the issues that the Board would consider at the scheduled consuliation. The decision
specifically invited the applicent to request full reasons. The applicant never made such request
at the consultation Or otherwise. Nevertheloss, the Board will treat this 2pplicarion for
reconsideration as, in par, & request for reasons,

52. The request for reconsideration also relies op the assertion that the Board failed to
“put its mind to the issue of gender discrimination contrary 10 the Decision of the Supreme Coust
that an arbitsator is empowered to imerpret the substantive rights of the Humar Rights Code as
those rights have been imported into a collective agreement”, Assuming, without finding, that the
Supreme Court’s decision in District of Parry Sound Social Services Adminisiration Boord v
O.PSE.U. Local 324 and Ontario Haman Righis Commission, 2003 SCC 42 applies to the
Board, the sapplicant's argument on this poiat canoot succeed because the Board did 1ot “fajl 1o
put its mind to the issue of gender discimination™. In fac! the Board specificallv addressed the
issue and did not determine that it had no jurisdiction over such a complaint,

53, The applicant firs: raised the issue of gender diseriminavion in his application bur only
in the most superficial way with no supporting facrual ailtgations. This sllcgation was conrained
in one paragraph. That paragraph states:

The ymendements ko the collecive agreement bave the potenrial to result in systemic
discomisetion in ¢mployment against women workers, contrary to the Ontano Humag
Rights Code. By agreeing to these provisions, the Union has acted in 2 masner which

is discriminatory.,
54, The responding partv responded to this allegation in paragraph 66 of scnedule A 10 its
application: " The Applicant has provided no basis for [this) absurd suggestion...”. “The
statemert is nonsense and is in any event cenied”,
5s. The iptervener took a similar position in 1ts pleadings.
56 The applicant filed a detailed repiy 10 the pleadings filed by Local 1000A and the

cmployer. In its response the applicant requested production of & substantial volume of
documents. The Board noles thar none of the documents requested appear to relate 10 the
diserimination claim. (For example there was no request for pay equity or other similar records.)
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57, The applicant's reply to paragraph 66 of the 2pplicaiion 15 as follows.

The Unjon is well aware of the body of credible academic research that suppors the
position thet concessionary collective bargaining in the retail food wdétstry has
disproportionately impactsd women workers, The CONCEYEIONAry provisions to whicl
the Union agreed in its ncgoriations with the Employer are exectly subsmatially the
same as provisiogs that are tre suiyect of extensive acalysis 1 Gender, Corporare
Resiructuring and concession Bargaining in Onsario‘s Food kerail Sector, Jan
Kainer, Division of Socia! Science, York University, 1998 aud are 1he subject of
further amalysis in Ceshing In On Pay Equity? Supermarker Restructuring and
Gendev Eguality, Jon Koimer Sumoch Press, 2003 and 1z Women Chailenging
Unions, L. Brisiin and P. McDermoy (eds.;, University of Toranto Press, 1993 and in
other scholarly literature. Concessionary collective agrsements negonated by the
United Foud and Commercial Workers Union and by Local 10002 ad the impact of
those agreemuents on women workers are disaussed at tength in this Litereture.

The premise underlying the assertion is that copcessionary bargaining, which imposes
lesser entitlerents on 3 workforce that is predominantly female, or oa jobs that are
held predominantly by women workers, results in dystemiic discrioainaticn. The
Applicant essens tha:, given the Jarge numbers of wemen workers in job
¢lapsifications (and the historical incumbency of womea workers in these job
classifications) that will be affected by the revisions of Local 1000n’s collcctive
agreement, support the coatention that the revisions will be discriminatory in their
impact on women workess. The fact tias the Divisional Board has representation it 2
mbo dispropostiosate 1o the bargaining unit is further evidencs that the actions of
Union are discriminatory,

S8, Therc are several problems with the applicant’s position. Among the problems is
identified by the applicant. The application states that the “amendment to the Collectve
Agreement have the potentia] to result ip systemic discrimigation ...” [emphasis added]. The
Bourd 15 sausfed that the composition of the superstores” workforce is, gt this time, purely
speculative as the employees have not been hired, Moreover, the actions were taken by the ugion
because it believed that many of its workers (mos: of therm women preswmably) would lose their
Jobs if it did not 2gree to concessions. What could be more discriminatory than a union which
failed 10 protect jobs begguge the persons who held the jobs were predominantly women?
Accordingly the request for reconsideration is denisd.

Is the collective agreement, as amended, vaiid in view of the faci thai ir veas not ratified by tae
membership following the agreed to amendments?

59. The applicant 2sserts that the amandment agreement 1s not valid because it was not
raufied. The applican: relies on section 44 of the Act which states:

44. (1) A proposed collective agreement that 1s ertered into or
memoraadum of setdement thar is concluded og or after the day on which
this secrion corncs mto force has no effect unril it is ratified as descrided ir
subsecuen (3).

{2) Subsection (1) does nar appiy with respect o 8 coliective agreement,

(8) imposed by order of the Board or settled by arbitration;
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(b) that refiects an offer accepted by a vowe beld under section 41 or
subsection 42(1);

(c) thw applies to employess in the construction industry; or

(d) tha: applies 10 employess performing maintcaanze who are represcoted
by & tradc unico that, according to trade wmen Fractice, pertmins fo the
consuuction industry if any of the employees were referred w0 their
employment by the trade unior

{3) Subject 10 section 79.]. a proposed collective agreemsnt or
memorandumm of settlement is ratified if a vote i3 taicen in accerdance with
subsections 7% (7) ta (9) aod more than SO per cent of those voling voIs in
favour of rarifyi=g the apreement or memoranduny

60. Tte applicant argues thar the amendment agreement is a “reemorandum of setrlement™
and thus must be ratified under section 44(1). Tbe applicant #lso zelies on the purposes section of
tbe Act, one of which ig: “to promote employec involvement in the workplace”. Finally the
appiicant repeatedly suggested that the union tnembership was a party 1o the collective agrecment
and as such was fuberently entitled to raiify changes made io it.

61, Local 10004 and Loblaws focused their atemion on section 58 of the Act. In their
view, neither ssction 44 of the Act, nor any other section, requires a rade union to have rid term
anendments ratified. To the contrary, section S8 of the Act permits the parties to amend “‘any
provision” ar “any time”. [n this ragard subsections (3) and (5) of section 58 state:

58. ...(3) A colictuive sgreement shall not be terminaied by the parties
before it ceases to aperate i mccordance with its provisioas or this Act
without the consest of the Board on the joint application of the partics

(5) Nothing i this section prevents the revision by murtual consent of the
parties at any time of ary provision of a collective agreement other thax 2
provision relating to its term of operation

€2. Loblaws and Local 1000A argue that, other than amendments which purpor: 10 alter
the term of a collective agreement, section 38 conlains no resmictions on (he right of pasties 10
agree to amend a collective agreement. Moreover, section 79 of the Act and others make clesr
the time at which ratification is to occur, ‘That time is when the term of the collecrive agreemen;
comes to an end. At that time the emplover has the potential nght 1o Yock out employees and the
union has the potenliai right t strike. Absent tha adverse consequences (strike/lockout) of a
falure 1o ratify there is ncthing 1o force employces 10 ruzke 2 hard choice. The applicant’s
analysis i3 therefore incomsistent with the scheme of the Act.

63. The applicant responds (o these arguments by arguiny that section 58 applies only to
“amendmeonts™ to the collective agreement: it does uot apply 0 “additions”. In this case the
amendment agreement is not an agreement to amend at all. It is, he argues, the addition of ac
entirely new collective agreement onto Local 1000A"s agreement.
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64. The applicant’s position has considerable artraction. Nevenrheless, on balance, [ am
satisfied that section 44 of the Act does not require Wat employees ratify mid remm agreements 1o
amend & collective agreement. The following are the reasons for my conclusion.

65, Section 44 is a fairly recent addition to the Act, having becn in place since 1995.
Priar to 1995 trade unions were free to seek employee ratification of a collective agreement or
not, as they determined was best under the circumstances. Indeed toe Board held upder the
previous law that a trade union could sign a collective agreement that employees bad rejected in a
ratification vote (see K-Mart Distribution Centre [1981) OLRB Rep. Ocwober 1421). Prior 10 the
amendments 1o the Act which intcoduced the current section 44, there was no doubr that mid lem
ameadmems did not require ratification any more than new collective agreements did. In Great
Aslantic and Pacific, {1980] OLRB Rep. April 4535 the Board stared:

43. The Board affirms the right of the parties to a collective bargaining
relaticnship 1o alter or amend their collcenive agreement, On CONSENT, EXCEPT
as o the duration of that agneement, pursuant 10 sections 52(3) and 52(5)
{now 5.58(3) and (5)] of the Act. Friro-Lay, Suprc and the cases cited
therein; United Fonning Led. (196917 OLRE Rep. Jan, 1073; Fiking Pump
Co. of Canada Ltd., 534 CLLC §7,088; Re McCallum Transport, supra; G &
H Sweel supra end the cases cited therrw. Amendments Tmay concam
subsnuve provisions, such as, seniotity, as w Re McCallim Transport,
supra. or the scope of the bragaining [sic] uni itself, a3 in Frito-Lay, supra
(see also, Toronin Star, Supra). Itis almrost mite ta venerats that & collective
sgreement is the partics’ own document; the perties, subject o very fow
swrutory proscriptions and obligations, must be free 10 amend ihat document
to respond W changing curcumstances.

44. The Board would add that panties should be eneouraged to respond 10
changing circurngiences through such consensun! amendments. The sale of a
business, in particulas, may have far-reaching implications for the employees
and their bargaining agent The Board does not provide sdvance rulings as
© the labour relations effects of commercial tamvactions: Daynes Health
Care, supra. Moreover, even where the “*successor rights” provisions of the
Stawte ar¢ found 1o apply. where the vendor’s collective agresment binds the
purchaser and the Board does ot exertise its authority to termicate those
bargaining rights, the parties must still confront the ecrual impact of the sale,
at the latest in bargaining for a regewal of the “vendor's” collective
agreement at the appropriate time. That is, section 63 [now 5.69) creates
Bome penmaneénce o bargaining rights regardless of changss in ownzship;
secdon 63 does not, and canno, preserve the confext in which the collective
agreemeal exioted prioc 10 the ssie. The parties® resolution of thess marers
should not lightly be interfered with by the Board

66, The izsue, therefore, in this case is wheher section 44 of the Act changes toe Jaw, as it
clearly does with respect 10 zenewal coilective ¢ greemenis, to compel a ratificat:on vote for mid
term amendiments,

67. Section 44 obliges a ratification vote for only Two documents: a proposed colleciive
agrecement and a memorandum of settlement. The context of seciion 44 suggests that these arc
borh documents thar arise owt of the conclusion of collective bargaining compelled by section 16
(the obligation to bargain) of the Act. I say thar beczuse seciion 44 is itself situated among a
sezies of statutory provisions which define the terms of & coliective agreement including sections
45 (recognition ciause), 46 (no strike/ no lock our clause), 47 (union dues clause), and 48
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(asbitraton ¢lause). An amendment 10 a collective agreement obviously reed not sxd usually will
not comain any of those provisions. In additicn, section 44 ntself contuins two relevan: exclusions
to the ratification requiremant 44(2)(a) and (b), each of which cennot apply to an amendment toa
collective agreement. The cosnbination of these facts suggest thet an amendment agreement is a
quite different from than a proposed collzclive agreement.

68. I reject the applicant’s assertion that the amendment sgreement is a "memorandum of
sattlement” and thus is covered by section 44 of the Ast. Although “memorandum of settlement™
is not defined by the Act, in my view it is a term of st with 2 particular Jabour relations mepning.
A memorandum of settlemen: contains toe terms of the seftiement which will, if ratified,
comprise the collective agreemant. Its inclusion in the Act is necessary because of the practical
reality that it ofen takes o substamial peried of tiine 10 formally draft the collective agreement
that resalts from the parties' negutiations. George W. Adarns (in Canadian Labour Law, 2™ Ed.
June 2003 at p. 12-1) put 1t this way:

However, partics 1o collective bargaining o not normally execurz & formoal
document uati} some lime afier the bargaining proczss has been compleud
Rather, the agreement of the partied 18 nsuaily reduced 1o a memorzndum of
sexlcment subject 1o rutificudon by dhe respective principely which is then
followed by the drafling and exceution of the formal document.

69 The Aci therefore permits 2 union to conduct a ratification vote on the memorandum
of semleman (i.e. the rerms of the agreemen:) before the formal collective agreement is drafted.
This sssists the parties in concjuding a collective agreement in the most expeditious way possible.

70. 1 therafore conclnde that amendments 10 2 collective agreement [ike the ones before
me in this case are not & me¢morandum of setlement as that term is used withiz the context of
section 44 and for the purposes of the Act.

s Finally, and although it was not argued coherently, at the consultation, the applicant’s
best argument is that the amendments in this case were so substantial sp as t0 causc the creation
of u whole new collective agreement. For the reasons that follow 1 rejec: that analysis.

72 It is clear that prior to the amendments which drought in section 44 of the Act that mid
term amendroents to collective agreements were a regular pan of the province's labour relations
envirownent. In deciding that collective agreenents ought to be ratified, the legislamre did not
see it to grant the sawe reatment for amendments. Quite simply, there js nothing in section 44
of the Act which compels a ratificatior vote for anything but a coliecrive agreement or a
memorzndum of settlernent corporising the rerms of a collective agreement.

73. My conclusion with respect 10 section 44 is strongly reinforced by section 58(5) of the
Acr. Sectiop 58(5) specifically deals with mid term amendments, thereby confimung that the
legislature was aware of this impo=tant labour relatjons reality. Section 58(5) could hardly be
more broad. 1t states that any provision of a collective agreement cer be amended at any time.
Had the legislature intended 10 fundamentelly change the law regarding mid temm amendments by
including a ratification requirement, it surely would have done so expticily in section S33) or
clsewhere. It did not do so. The interpretation advanced by the applicast would therefore require
tbe Board to read an additions! condition intc section 38.
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74. In addition to those reasons 1 150 find that a conclusion thet a union must cause
amendments which ercete » whole new collective agreement to be conmary to sound labour
selations. Tt could lead to significam uccertainty because it weuld be impossible for pastiss to
mow when collective agreement amendments are sigoificant cnough to arract e raufication
requirement. In addition it would lead 10 issues in cases where several changes (e a collective
agreemem are made over the life of the agreement, which togsther might arguably constivute a
new collective agreement. In my view the legislature must have intended cerainry with respect
to this issus, the exisience (or not) of a pacular collective agreement being so fundamental to
sound !ghour reladons.

75. 1 siso reject the applicant’s a'gument thar the term “revision” cughr to be rcad
narcowly 5o as mot to include “addinous” to 2 collective agrecment OF memomndums aof
serlement. No guthority wes cited for that proposition. Nor dous it make any labous relstions
sense The policy reason that the pastics are free to negotiate mid-term amendments is 1o assist
them lo raxpond 10 changing circumstances. It would be restrictive of that policy, particutar whea
changing CIrcUrnsignces are unpredictable, 10 pravent parties fror ever amendiog their agreeent
bv including additional prcvisions.

76. Furtbermore, 1te suggesticn that the memberslup &r¢ & party © a coilectve agrecmert
is 2 misapprehension of the scheme of the Act 2od & tradu undoa’s role within that geheme.
Section 45 of the Act makes ihe trade union the cxchisive bargaining agen of the employees in
the bargaining unit. The trade unton is the party to the collective agreement, nat the xemdership.
As the Board said in Jokn Danteil, {1987] OLRB- Rep. July 990: “The respondent trade \oion is
1he legal barpaining agent of the employses. Its stanus, however. is quite different from that of an
agent in a commercial context. In particulay. it s 1ot required o implement the views of a
mmajoriry of employess as though they were iis principals. Racher. ‘1 negotiaies and enters into
collective agreemerts as an independent contracting perty.” Employees have no independent
right to ratify collccuive agreements apart from the statts.

77. While there is support for the epplicant’s position in the “purposes’ section of the Act
(5.2), the purposes of the Act are not the foundation for legal rights ard obligations, although they
mnay assis in the nterpretation of provisions thet provide such benefits. Moreover, ibe positon
advarced by Loblaws and Loca] 10004 is equally supporied by purposes of ke Act such as “to
recognize the imponance of workplace paries adapting 10 change” and 1o “promote
flexibility. ..in the workplace”. The Board has frequently commerted that the pupose of the aght
:0 make mid term amendments is just that, to respond to circursiances as they arise from tme to
time If employces are unhappy with mic term amendments their remedies include removing Or
changing the bargaining agent. In short, the purposes of 1he Act do not advance the applicant’s
position.

78. Finally, the Bozrd is keenly aware of the practicel problems that & tequirsaent 10
ra1ify mid terr amendments would create. Collective agreements are amended all the ume.
They ere smended among other ways, through exrensive negotiations as occurred here, through
the setlement of grievances and through the addition of Jerers of understanduig. If each of those
amendinents required a ratification vots. labour relations would be severely disrupted. Of course
the apphcant concedes that not every amendmen! needs to be ratified, bur his position begs the
question: Where is the Jine to be drawg? What mud tenm amendment: require ratification and
which enes do nei? in my view, thosc questions strongly suggest thar other than amendments
which alter the term of the collective agreemen, (after the parties have obteined the Board's
consent for easly texmination noae) do.



A7

79. In my view, the scheme of the Act is similar to that of many of our cther democratic
instiltions, A wade union is elected into office and its coliective agreement is ratified by the
membership (or noY). After that t:me the trade uniop has considerable latitude to do as it secs fit
to respond to changing circumsiances, or otherwise. Such latitude includes the right to agree w
wholesale amendments to the collective agreement.  The restoction on these rights is the
obligetion contained I section 74 of the Act that jis conduc! not be arbitrary, discriminatory or
taade in bad faith. The remedy for employees who are unhappy with the way that the union has
exercised its rights is found in the terminmion provisions of the Act. That remedy can be
exercised no less often than everv 33 months. As the Board has often said, trade unions are nor
strictly speaking democratic, they are fighting organizations and the Board should be loathe w0
impinge on their ability 1o represent their members as they see fit except where the Act
specifically requires the Board’s intervention. There i$ oo such requirement applicable here,

Did the union violete section 72 of the Aet when it provided for a different consultation process
Jor each of the tree locals affected by the agreemens?

do. Tke applicant alleges that the Union's representation was discriminatory and vielated
section 74 of the Act because, he asserts, the various locals affected by the Loblaws decision were
ireated differently. He assests thar other locals were given the opportunity 10 have employees
ratify the amendments but Local 1000A employees did not have that opportunity.

81, If the allegation is true it would cast doubt on Local 1000A’s story that it was given
no other choice but 10 agree to 8 no atification condition. However, it would not in itself
consfitute a violation of section 74 of the Act. That is because there |s a fundamental flaw in this
aspect of the application. Local 1000A i3 the only responding party to this application, Local
1000A had nothing o do with the conditions uader which other Lazals of the UFCW confirmed
the smendments to their collective agreements. In this regard Local 1000A could not and did not
uzar any group of employees it represeats differently than other groups of emplovess it
represents. Nothing it did can thereforc amount to diserimina‘ion as suggested by the applicant,

Did the union violate rection 74 of the Act by not seeking rutification of the agreement, by not
consulting directly with the membership and, as # is alizged, by concealing the fact thar
negonations were underway and thac an agreement had been recched”

82 The applicart alleges thzs she responding pany detayed advising employees of the
smendment agreement so that ths open period would pass and employees who were dissatisfied
with the agreement would not have the opportunity to terminate the union's bargainirg rights.

83. The applicant’s position is not supported by the facts bafore me.

84, There is o dispute that the negotiations between Local 1000A and Loblaws broke
down in or about May 23, 2003. They renewed on May 26, 2003 and amendments to the
collective agreement were agreed 1o in principle sheitly thereafler. The divisional officers
ratified the amendmerts on June 17, 2003. On or about June 26, 2003 the membership was
edvised of the deal. Therefore, only days passed from the date the deal was concluded to the date
the membership was ootified. On the facts, I am satsfied that Loca) 1600A did not delay
advising employees of the deal to avoid the possibuiity that employees might bring an application
for termination of bargaining rigats.



§5. Apart from the factua! issues, the Jack of merit in this aspect of the applicant’s case
can be appreciated w.th an understanding of how a wnon’s bargaining rights arc terminated, In
order fo rerminate bargaining rights, 40% or more of employees in the bargaining unit must sign a
petiuon signifying that they no longer wish to be represenied by the union. One of the employees
must then file an application dusing the “open period”. The “open period™ js the last three months
of the collective agreemem worre the collective agreement 1s for & term of three years or less or,
where tie collective agreement is for more than three years, during the jast three months priot 1o
each anniverswsy date in this case April, May and Juge of 2002, 2004 and so on Upon receipt of
a timely application wkich appears to enajoy the support of 4G% or more of the cmployess iu the
argawing ugit, the Board will conduct a representation vote.

84. It is apparent to e that it never occumred 10 Local 100GA that employces mighr ac that
fiage b2 xuccessiul in terminating the union’s Barpaining rights. It can be difficult for emplayees
10 torminate & wnion’s bargainmng rights under the mos: fuvourable circumstances. Those
Cifficulties are enbanced with the Loblaws bargaining unit represented by Local 1000A. It is an
enormous bargaining unit covering mumerous Jocations throughout the Provicee. Many of the
emnployees are purt time. & would be exwremely difficult for any employec 1 obtain the recessarv
signatures perticularly within a relatvely shom period of ame.

37. The difficulty of the challenge facing any employes who wished to 1erminste
bargnuung nghts cannot have escaped the lezdership of Lozal 1000A. Ladeed I am nearly certain
that the prospect of termunation of bargaining rights wes so ditficult that it would not have
occuwrred 1o the Local at all let alone be 2 consideration in the wade union’s uming of informing
eraployees of the deal.

58, The applicant also alleges that the trade unjon failed 10 consult with the membership
about the amendment agrecment and 1hus violaled section 74 of the Act. Indeed the applicant
asserts that the responding necotiared a secret des) to its own benefit.

85. In arclated argument, the applicant 4lso assents thet the employer engaged in an unfair
!abour practice when it required Locai 1000A not to cousult With its membership at any time prior
10 ar agrecment in principle being entered into. It relies on, among others, section 75 of the Act,
The applicant argues thar by effectively acceding 1o the amployer’s iliegal dermand Local 10004
itself violated secrion 74 of the Act.

90. The applicant relies on a tcries of decisions in which the Board has held thet zrade
unions have an obligation o consult with tha rembership during collective basgaining. In the
Emplayees of Manor Clecrers Lid, [} 983] OLRB Rep June 929 the Board commented on an
application brought in circumstances where the union did not meet at al! with employeee prior to
or during collective bargaining;

Itis difficult to concrive how the duty of fair repres=nwatien can be dischacged when
ihe bargaining 2gent in an industrial s=ting fhils cutirely (0 mee: with the emplovees
pror to o1 any time during the bargeining process.

91. The Board found a viclation of what is now section 74 and ordered the union o meet
with eraployzes o discuss the siate of regotiatiars os, if a collective agreement had been sentled,
tc cxplaig and answer questions regarding the agreement.
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92, Similarly in Cuddy Food Products 11d. the Board stated;

B4, We agree with the observadon of the Board in Manor Clegners Lrd, [1983)
OLRB Rep. Tune 929, =t paragraph § thar i1 i difficult 10 concesve how the duty of
foir represemation can be discharged when the bargaining agent iu an industrial
settiog fails entirely 1o meet with the employers prios (o or 2t any dme during the
bargaining process.” In Diamend "2Z" Assgciation, [1975] OLRB Rep. Oct. 791, the
Bowd said thar s bresch of the duty under section 68 “most gfren comprebeads
conduet that is s0 wanton that the most modest of cmployee eéxpectations to [sic] the
beoefits of collechve bargaining have hesn betrayed oy his wade uriog” That
employees will be consulted by their bargaring agent before it concludes 2 colleetive
sgreemem by which they will be bound is Surely & most wodest and reagonable
employse expectation. n paragraph 25 of its decision in Consolidated Fastfrete
Limited, [1984] OLRB Rep. May 691. we Board stated categorically that. n s
application to the negotiation process, " dury undes section 68 must ar least inciude o
dury 10 comsult at some point with those represeated.” If there can be ciscurnsian-es
ip which that i3 not s0, sueh circumsiances are por present herz, By failing 10 consuls
Cuddy Boulevard employees, Local 17§ violared its dury to them under acction 68 of
the Act,

Section 68 does not require thet trede unions consult their barpaining unit employees
80 €very step in the bargaining process uor, gerenally speaking, dors it dictate that
their consultations shall occur at &ny panicular stage or in any particular furm: rye
Grear Aulaniic and Pacific Company, Limited, [1783] OLRB Rep. Oct, 1654 In
additon 1o requiring tha: there be some form of consulmtion ar some suage, however,
scction 68 also requurss that the wade urion’s decisions abour the timipy and form of
its consultatinn not be arbiary, discriwinalory or made in bad feith. Local 178 beld a
rattfication vowe among the Trafalgar Road employzes to sscenain their wishes with
respect o the werms of the memorandum of June 19, 1987. It did not canducy «
ratification vote among Cuddy Boulevard cxployees with respect to the terms of the
cral sgreement of June 1, 1987. Not onlv has it ot adequarcly cxplained its total
tailure to consult the Cuddy Boulevard employess, it bas not adcquately explained
why irs consultations with this grovp should not have wken the same form as iws
consultations with the Trafagar Rnad emploveas. In the circurnstances of this case,
Local 175's having conducted a ratificaton vote in onc group without dowmg so in the
other amousnrcd to diserimination contrary to section 68,

3. After determiming that the union had vilated section 74, the Bourd m Cuddy Foods
then discussed what remedy ought 10 flow &or) the breach. The Board enpressad considerable
doubt sbout whether it had the authority to set aside the collective agreemnent which had been
entered into without consultation. Ultimately, the Board determined that employees would nut
have ratificd the collective agreement had they been consulted. The Board beld that the t-ade
umion cught to compensate the employces for damages suffered as a result.

94, F:nally, the Board in The Omario Provineial Council, United Brotherhood of
Carpenters and Joiners of America (“OPC ") and Drywall Acoustic Lathing and [nsulation,
Local 675("Local 675°) [1995] OLRB Rep. Ang. 1082 had a somewhat morc resinetive view of
the “cbligation” 1o consult. The Board stated:
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253. In achicvng ¢ sctioment withow! a stike, some employct
disappointment may be aimost tnevilable A compromise often raquires that
somsihing be given up in cxchange for what is gained. Moreover, 4 uniod is
obliged 10 proxote the employecs' INTERESTS not just cater to their
expéctations, as the Board sbserved i DIAMOND Z ASSOCIATION,
[1975] OLRH Rep. Oct 791;

“Achievipg this mutua! sccommicdarion (a sottlerieat} requues the
usferered discretion of the representzeived of the parces o explore s}
avenues of accommodation without the intervetion of this Beard in
sewing standsrds of conduct that may be characicrized as an
unwarraated intrusion in their private affairs. We are of the view that
the represertative tade union despite its gbligation 1o emplovees
complying with the duty of falr representation, must necessartly have a
"frec hand" in setting swrategies that will best forward employees’
interests, rrespectuve of thar expectations”.

The Board has usually resisted the mmpuation 10 seeord gaess the union's tactios, or to
impcese the Board's own potioos of what a “faur* sentement might look like.

254, The union's task is paricularly diffcult when the employees have unrealisii:
expectanions or do not fully appreciate the cconoric realines of the marker-place o,
as here, seem prepared to disregerd the law. Whar seems "fau” to employees is not
always reasonably attainable Yer 4 responsible trace union will pot lightly drsg its
members info a strike unless there i3 a reascuable prospect of achieving some conerets
advantage. The union must weigh the utlity of suike even whea the alternsuve i3 an
agreement that employecs mey find nosatisfactory.

255. Secrico 69 does sot require (rade uniofis (o consult teis members 8t every step
of the targaining process, nor. generally spealdng, docs it dictate that their
consultations will occur at any particu'ar stage =r in any parmicular form. There must
be some form of consulteion at sorne stage, (MANOR CLEANERS LTD, [1983]
OLRB Rep. May $29; CUDDY FOOD PRODUCTS LTD,, [1988] Rep. Dec. 1211),
but beyond that. the union is largely left w conduct bargaining in sccordance with jrs
owu procedures and ractical judgcment

256. The swimte docs ot require that there be a sirike of raufication vote - aithough
Mmany Unieds conduict auch referenda - and the union is not necessarily obliged to call
a strike simply becanss the employee support one, or o reject an agrecment merely
because employees have doce s0. (S=¢ K-MART DISTRIBUTION CENTRE, £1981)
OLKB Rep. Oct i421). A union is catitled & fairly wide latitude. The uhimate
remedy for diygrumied employees is not lisigation bur tbe rejaction of the union
altogether or it replacement by a nval crgamzatior. If a majority reinains
dissaisfied, it can oust the unioa at the appropriate time. The employres' ultmare
remedy is at the ballot box,

95 Before commencing my anzlysis on this par of the Applicant’s arcumient 1 note that
the employer was not a responding party 10 this application or any other applicativn brough in
connection with this marter. However, in general, 1 find that absent a legitirnate reason it is
improper for an employer to insist that a trade union keep secret from its members the fact of
negouations that might have a substagtial impact on them. Such a requirement, zgain absent a
legiimate reason, consiitutes improper interference with the wade union. This conclusion is
supported by Cuddy Foods where the Board stated a1 paragraph 96,
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“The Board's jurisprudence time and agein has wid employers that so long
as the union conlioues fo bave that suthority, the employer must not question
or inerfere in Or amempt to dicwate e wey the hnion consu'ts with of
represents those employess.

Ir: & simnilar vein see UFCH Local 401 v. Economic Development Edmonion (Decision of Alber:a
Labour Relations Board dated Nov. 22, 2002).

96. That js ot to say that employers can naver insist that information they provide to
trade unions remain confidential, Such pracices 2se common in labour relations and they
advanse the goa! of siable indusmial relations. (See The Great Atlantic and Pacific Company,
Liwmired, [1983) OLRB Rep. Oct. 1654). For example, it is not unusual for employers to give &
unton 2 confidential “heads up” zbout the closure of a plant. There may be good reasons for 2
unicn 1o agree that information provided o it emain confidensial.

97 Are the reasons advanced in this ease for cenfidentiality sufticiem? Were 1 necessary
for me to decide this issue (which, in the result, it is not) 1 would ltkely have found (hst they are
noc. The facts on this issue are somewhat muddled because the responding panty and the
intervener did not identify this as an issue which arose out of the application. Therefore, -here are
no specific facts pled op this point. Neverheless, the Board asked the parties sbout this issue al
the comsultation. The parties advised the Boerd thar the employer had made us contidentality
sequest, and the trade union agreed 1o i1, because the employer desired to keep its business
strategics secret. While nor specifically pled, it appears that the employer’s raquest and the wade
union's agreement came early on in the proczss. [ am satisfied that at least imtially there nay
wel! have been merit to the employer’s confidentiality request. The Bowrd ought not o be
concerned when an employer apprises 2 trade unlon of its confidential busiess plans at an warly
stage. Indeed such conduct is 10 be commended. However, the parties’ discussions went on far
severol months. There was 0o busingss reason suggesied that required Loblaws’ please 10 rémain
confidential on May 23 but got 2 weeks later, Surely there came 2 timae between January apd
May when the fact of the negotiations if net the detasls of the company's plang could be made
lnown w0 employees.

98. Haviog eaid that, | reject the apphicant’s argument that 2 trade union is toherently tn
-Aolation of section 74 if it accedes 1o improper or illegal demands made by an employer. In my
view, such conduct is, in of itself, neither arbitrary, discriminasory or bad faith vig a vis the
employees represented by Local 10Q0A. The union is free to evaluate the unproper of illegal
demand and decide what to do about it h2viog regand to all of the circumstanees,

99. In my view, the cases relied upon by the spplicant regarding the wiion’s “obligation”
10 consult with employees are al90 distinguishable from the facts before the Board in this case.
The cases relied on by the applican: all concerned the obligation to censult whea the vaion is
negotiating a pew collective agreement. Svme sort of consultation is imperative under such
circumstances. In order for the wuen not to act atbiwanly, particularly wher¢, 2§ in the cascs
relied on, there is po statnory ebligation 1o ratify, it must review and consider the issues that the
employces arc ceneerned about in determining a new collecrive agreement. If it does not consull,
the union is just concluding a collective agreement blindly.

100, In 1he case before e Board, the negotiauens did rot involve, and could not passibly
involve, any resolution of a variety of issucs which affected employzes as bargaining for = new
collective agreement nearly inevitaply does. Insicad, thesc negotiations wers designed 1o remedy
a panticular problem which Lobtaws brought to Local 1000A’s axenticn. Lobiaws advised Local
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10004, and the union rationally believed the company, that it was not prepared to discuss other
aliarmatives. Absent any suggestion that the complainants have anything t0 add te the discussion
(like an alternarive other than the obvious cpe of fighing Loblaws), other than they disagree with
the amendments, the members had ncthing to say which could assist Local 1000A.

101. In my view, the cbligation to consult only anses when cmployees have something
meaningful to offer — ae in normal collective agreement negoatiations. In this ease, the members’
iptercsts were entirely predictable and were 1aken wto account. Local 1000A kmew very well toat
many members would be against the deal and thet others would e in favour. But in spite of that
inevirable opposition, it determined that amending the colleetive agreement was the bess strategy.

102. The facts in the cese before me are subslandally similar to thosc that faced the Board
in Great Atlantic and Pacific Tea Company Limised [1986] OLRB Rep. April 485. In that case
A&P purchased a warchouse operated by a rival chain, Demsnicn, and integrated it with its
operations. Prior 10 the sale A&P met with the union and advised that it required amendments to
the collective agreement. If the union did ot agree 10 the amencments, AZP would either not
purchase the warehouse or would purchase ir and close it Either way, 250 employees would Jose
their jobs, Tbere was subsiantial employee chjection 10 the amendments. In rejecting the
epplicatiar. under section 68(pow 74) of the Act the Board stated:

£6, It is appropriate ar this point 1o bricfly 2omrieat oa the asseriop at
the unmit ncgotimting commitwe showld bave bees iavolved in the
“negoiiotions” with A & P asd the result subject [0 rarification. Te
paraphrase the comment in The I Eatan Co., Suprd, the reality of the matter
waa that these were ot normal cegotiztiors. In this insrance, A & P vas nor
requized to bargain with the unioD in respect of the Domimon warehouse
operstiops prior to 2 ssle and, of cowss, A & P was undir no obligarior
purchase A &P could simply walk awsy if the “ceal” was pel © their
liking. subjsct 1o the unfair labour practce sections of the Act The Board
doss not find a contravention of section 68 in the menner in which the unton
“ncgotiawcd”, i the broad sense of that term, wik A & P with resperi to the

proposal.

103 The real issue here is not that employces were denied the opporrunity to be consulted.
The issuc is that the applicant and other cinployees dislike the deal and desue the opportunity to
demonstrate that & majonty of emplovees are zlso opposed. The remedy for such employees is at

the ballor box, st the eppropriate time, not in an application under scction 74 of the Act.

104. Even if I were to have found that Local 10004 violated section 74 by not consulting
with employees this is not a case where the applicaot’s remediel request — seTing agide the
agreemnent — would be granted. Even assumning, withou: finding [ do have jurisdiction 17 set aside
the amendments 10 the agreement as a remedy for a breach of section 74, this is nt in wy view an
appropriate sase to exercise it.

105 The breach in this case (were there ong) was the fallure by Local 1000A to consult
with the membership. Unlike the facts in Cuddy Foods where the Board found, under tae
circumstances of (aat case, that the union should have held a representation vote, in this case the
employees had o such right. The rigat to be copsulted while an impertant right is, as the cases
ruake abumdantly clear, a limited right. Regardless of the wishes of the employses expressce in
the consultation, nothing would have compelled Local 1000A to change the amepdmeat
egreement so long as 1t did not otherwise act arbiranly, with discrimination or in tad faith in
corming to that decision.
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106, Would anything have changed had & consulation occuned? 1 am vavisfied that i
would not have. First, 1 accepr Local 1000A’s position thai. cespite this application, tkere is
subsantial support for their srategy emong the membership. The deal is a pood one under the
circwnstances, paricularly for cwrent employees, and that fzet has likely been recognized. Even
if thare was cousiderabie opposition 1o the amendments I think it fikely that Local 10004 would
rot kave changed its srategy. It had put considerabie thought this proble and had
dete-mined what it balieved was the best course of action. It had consulred with divisionai
officers. Such conduct is the opposite of “arbitrary” and is consistent with £.74 of the Act

107. Therefore, even if a breach could be esteblished, 10 meaningfil remedy could flow t0
the spplicant.

108. For all of the foregoing reasons both of thesc applications are hereby dismissed

109. Before leaving these issues the Board wisacs 1 comment on the underlying reason for

this application: the applicant’s (snd his supporters’) fundamental disagreement with the upion’s
strategy of agreeing 10 concesmons and not fighung the ereployer to presarve susung wags
leve;s. The applicant's agent asseried in the strongest terms that the union should have fought tke
company, and that it ought not 1o have succurbed 1o the company's “empty” threats. Of course
neither the Board nor any of the particinants to these proceadings can tell whai the furure will
bold Fowever. one thing is clear: the rade upjon took the route which is most likely w protect
its mombers’ jobs. If the trade wiion fought the company on this issue and the applicant is wrong
about its ability ta compete with Wal Man and other lowsar cost competiters, then thuusands of
the unian's members' jobs would be at risk. On the other hand if The applicant is right and this
was just a ploy by Loblaws to catract waga concessions 1¢ raise its profit margus the proof will
be in the pudding when the company releases its profit figures. In that case, no jobs will be lost
and the union will be in a posrion at the next round of collective agreement negonations to
recleim the concessions made (and more). Under such circunistances, the Board sees nothing
unwise or impreper with the union’s deoision.

“Brian McLean"

for the Board



